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Introduction.

Due to the extremely high volume of technical documents involved in this project and the difficulty in
reviewing all technical documents in the allotted consultation time, | have focused my submission on the
construction and operation of orbital and outfall pipe which is just one part of the overall project. However,
| do wish to request an Oral Hearing on the application due to its significant environmental impacts and the
public interest aspect of the plan.

After careful examination of the Natura Impact Statement and the Environmental Impact Assessment
Report, It is clear that the project contravenes Article 6 section 1, Article 6 section 2 and Article 6 section 3
of the Habitats Directive.

Both the construction phase of the project and the operational phases of the project will have significant
negative impacts on the habitats and species in Baldoyle SAC, Irelands Eye SAC and Rockabill SAC which
will result in the certain deterioration of the habitats and disturbance of species contrary to the conservation
abjectives for these sites and the associated habitats adjacent to them. The Natura impact statement does
admit to some impacts but heavily relies on hypothetical mitigation scenarios and measures to negate the
significant negative impacts. In this submission | have highlighted areas where negative impacts in the NIS
and marine biodiversity document have been underestimated and indirect but relevant impacts that have
been omitted completely and have not therefore been considered or mitigated against at all.

There is an abundance of EU Commission case law which clearly identifies the role of the competent
authorities of member states (in this case An Bord Pleanala) and their legal responsibility in the the
implementation and interpretation of the Habitats Directive. In fact the legistation has been honed over the
years to ensure the strictest of protections and member states have been actively taken to court by the
commission when the Habitats Directive has not been enforced. This submission will list the legislation
that dictates why this project cannot be green-lighted, quote legal precedents which support this opinion
and indicate how they are relevant to this project application.

Official EU Complaint Procedure: Pre-emptive Protection: In addition to this consultation submission, | will
also be making a submission via the EU Commissions complaint form as | believe this project is a potential
breach of Environment law, Bathing waters legislation in addition to making a complaint submission under
the separate form for Water Framework Directive.

Application of Article 6.2 of Habitats Directive.

Article 6.2- Member States shall take appropriate steps to avoid, in the special areas of conservation, the
deterioration of natural habilals and the habitats of species as well as disturbance of the species for which
the areas have been designaled, in so far as such disturbance could be significant in relation to the
objectives of this Directive

Ireland has not had a good track record with properly implementing this legislation and have ended up in
court on a number of occasions when the competent authority failed to enact legislation at planning stage
forcing action in the courts.

One such case which is relevant in terms of legal precedence is the Owenduff-Nephin Beg Complex SPA
case (Case C-117/00, Commission v Ireland, paragraphs 28-30) taken against Ireland in which the
Commission took Ireland to Court for failing to take the necessary measures to prevent the blanket bog of
the Owenduff-Nephin Beg Complex SPA from being damaged by overgrazing. In considering the Case the
Court made reference to the Conservation plan for the SPA completed in 2000 which stated that the site

i number of sheep. “According to the Conservation Plan mentioned in
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paragraph 28 of the present judgment, it will be necessary to keep grazing at a sustainable level in order
{o achieve objectives such as the maintenance and, where possible, the enhancement of the acological
value of both the priority habitat of the Qwenduff-Nephin Beg Complex, that is to say blanket bog, and other
habitats characteristic of the site and the maintenance and, where possible, increase of populations of birds
mentioned in Annex | lo the Birds Directive which frequent the site, including in particular the Greenland
White-fronted Goose and the Golden Plover, species which provided justification for the classification of
the site as an SPA. Overgrazing by sheep is in fact causing severe damage in places and is the greatest
single threat o the site.” “It follows from the foregoing that Ireland has not adopted the measures needed
to prevent delerioration, in the Owenduff-Nephin Beg Complex SPA, of the habitats of the Species for which
the SPA was designated”.

Baldoyle SAC also has an important population of Golden Plover, over 1% of Irelands population has its

habitat in Baldoyle SAC. In addition to Golden Plover the Bal &Eﬂ_&AC is home {o notably protected

species namely Shelduck, Bar Tailed Goodwit, Ringed Plovaf, Grey,ﬁl and.Light Bellied Brent geese.
The conservation objectives for Baldoyle SAC in relation to gl of Epese"!’ icies js —

Objective 1: / : i
To maintain the favourable conservation condition of the waterbird Spk@alﬂgnsarva?i‘é?ﬁnlﬂl# species

listed for Baldoyle Bay SPA, which is defined by the following Ii“sbof attributé%‘and?[é@ets:

Attribute: Population trend. ol f
Target: The long term population trend should bem il

Attribute: Distribution -

Target: There should be no significant decrease in the range, timing or intensity of use of areas by
the waterbird species of Special Conservation Interest other than that occurring from
natural patterns of variation.

Objective 2;
To maintain the favourable conservation condition of the wetland habitat at Baldoyle Bay SPA as aresource

for the regularly-occurring migratory waterbirds that utilise it. This is defined by the following attributes and
targets:

Attribute: Wetland habitat
Targel: The permanent area occupied by the wetland habitat should be stable and not significantly
less than the area of 263 ha, other than that occurring from natural patterns of variation.

Habitat directive 6.3 and the importance of reasonable doubt.

Article 6.3 of the Habitals directive states: “Any plan or project not directly connected with or necessary {0
the management of the site but likely to have a significant effect thereon, either individually or in
combination with other plans or projects, shall be subject o appropriate assessment of its implications for
the site in view of the site's conservation objectives. In the light of the conclusions of the assessment of the
implications for the site and subject to the provisions of paragraph 4, the competent national authorities
shall agree to the plan or project only after having ascertained that if will not adversely affect the integrity
of the site concerned and, if appropriate, after having oblained the opinion of the general public. *

This project is a significant infrastructural project one of the biggest any state body/ semi state body has
undertaken in a number of years. The one thing that all Natura Impact statements share is that they all tend
to come to the conclusion that there are probabbly no significant adverse impacts to any SAC if all
encompassing mitigation measures are put in place. This leaves the competent authority in the position of
having to read through the lines and try to evaluate if hypothetical mitigation can stave off actual negative
impacts. Luckily Article 6.3 above advises obtaining the opinion of the general public who with local
knowledge, can help highlight and broaden the potential negative impacts on a Protected Habitat and its
species.

There have been a number of high profile cases which have tested the Habitats Directive legistation and
their judgments give clear direction to competent authorities regarding the very stringent implementation of
article 6.3. Some of the most important judgments are explained or quoted below.
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According to settled case-law, the appropriate assessment of the implications for the site that must
be carried out pursuant to Article 6(3) implies that all the aspects of the plan or project which can,
either individually or in combination with other plans or projects, affect those objectives must be
identified in the light of the best scientific knowledge in the field (see, to that effect, judgments in
Commission v France, C-241/08, EU:C:2010:114, paragraph 69; Commission v Spain, C-404/09,
EU.C:2011:768, paragraph 99, and Nomarchiaki Aftodioikisi Aitoloakamanias and Others,
C-4310, EU:C:2012:560, paragraphs 112 and 113).

The assessment carried out under Article 6(3) of the Habitats Directive may not have lacunae and
must contain complete, precise and definitive findings and conclusions capable of removing all
reasonable scientific doubt as to the effects of the works proposed on the protected site concerned
(judgment in Briel and Others, C-521/12, EU:C:2014:330, point 27).

In Peter Sweetman, Ireland, Attorney General, Minister for the Environment, Heritage and Local
Government v An Bord Pleanala C-258/11, the correct application of the aforementioned provisions
was summarised by the Court: “40. Authorisation for a plan or project, as referred to in Article 6(3)
of the Habitats Directive, may therefore be given only on condition that the competent authorities -
once all aspecis of the plan or project have been identified which can, by themselves or in
combination with other plans or projects, affect the conservation objectives of the site concerned,
and in the light of the best scientific knowledge in the field - are certain that the plan or project will
not have lasting adverse effects on the integrity of that site. That is so where no reasonable
scientific doubt remains as to the absence of such effects (see, to this effect, Case C404/09
Commission v Spain, paragraph 99, and Solvay and Others, paragraph 67).

Reliance on future mitigation measures in order to address any potential LSE is improper. a
decision is unlawful if any reasonable scientific doubt exists at the time it is made. In Commission
v Portugal C-239/04 (at para. 24) the Court {(again approving A. G. Kokott's Opinion) stated: “The
fact that, after its completion, the project may not have produced such effects is immaterial to that
assessment. It is at the time of adoption of the decision authorising implementation of the project
that there must be no reasonable scientific doubt remaining as to the absence of adverse effects
on the integrity of the site in question (see, to that effect, Case C-208/02 Commission v Austria
[2004] ECR 11211, paragraphs 26 and 27, and Waddenvereniging and
Vogelbeschermingsvereniging, paragraphs 56 and 59)."

The following judgment is extremely relevant in terms of clarifying that the mere risk or potentiat
that a project would contribute to the partial destruction of a priority natural habitat or priority
species is enough to disallow authorisation of a project. The judgment is Peter Sweetman, Ireland,
Attorney General, Minister for the Environment, Heritage and Local Government v An Bord
Pleanala C-258/11, paragraph 43 which states:

“The competent national authorities cannot therefore authorise interventions where there is a risk
of lasting harm to the ecological characteristics of sites which host priority natural habitat types.
That would particularly be so where there is a risk that an intervention of a particular kind will bring
about the disappearance or the partial and irreparable destruction of a priority natural habitat type
present on the site concerned (see, as regards the disappearance of priority species, Case C-
308/08 Commission v Spain, paragraph 21, and Case C-404/09 Commission v Spain,
paragraph 163)."

Above it has been ascertained that EU Legislation is quite clear that that the burden of proving that there
are no impacts lays with the applicant and that if they and subsequently the competent autharity, cannot
guarantee that the project will have no effect and there is any shadow of doubt that there may be an impact
whatscever, then the project cannot be approved.

In the spirit of this legal context, in the next section | lay out some sample examples of how this project will
without a doubt, directly cause or indirectly contribute to the destruction of the favourable conservation
condition of the habitat and also to the significant decrease in the range, timing or intensity of use of areas
by the waterbird species of Special Conservation Interest other than that occurring from natural patterns of
variation.
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4, Disturbance of Priority Species in Baldoyle SAC/ SPA and Irelands Eye SAC/ SPA.

In relation to Disturbance of protected species in Sacs/ SPA there is also a great deal of proven case law.
One such judgment states;

Protecting sites from passive as well as aclive man-induced delerioration and disturbance To
implement Article 6(2) of the directive fully, it is not sufficient to merely protect designated sites
from any operalion with potential to cause disturbance without also ensuring that deterioration due
to neglect or inactivily is avoided. It may be necessary to adopt both measures intended to avoid
exlernal man-caused impairment and disturbance and measures fo prevent natural developments
(eg natural succession} that may cause the status of species and habitals in SACs fo deferiorate.
“It is clear that, in implementing Article 6(2) of the Habitats Directive, it may be necessary lo adopt
both measures intended to avoid external man-caused impairment and disturbance and measures
{o prevent natural developments that may cause the conservation status of species and habitals in
SACs to deteriorate”. (Case C-6/04, Commission v UK, paragraphs 34} 3. Ensuring a sufficient
protection regime

There is no management plan for Baldoyle SAC or Irelands eye SAC and so there is no scope on how to
manage human impacts or natural impacts. This in itself could be deemed a contravention of article 6.2 of
the Habitats Directive, based on the significance of the site and pressure of impacts from the intensive
residential developments within 5k radius of the site.

Disturbance of birds can occur for a number of reasons and has wide and significant negative impacts.
{ssue can that can be raised as a result of disturbance events are:

» Temporal availability — whether waterbirds have the opportunity to exploit the food resources in a disturbed
area at times when the disturbance does not occur; N e

« Availability of compensatory habitat - whether there is suitable alternative_habitat to, move fo durﬂ'sg
disturbance events;

» Behavioural changes as a result of a disturbance - e.g. degree of habituation;

» Time available for acclimatisation - whether there is time available for habltuation.tﬁ_thedjgjurbance (t]'tere
may be a lack of time for waterbirds during the staging period); £

- Age - for example when feeding, immature (1st winter birds) may be marginalised by older more-daminant
flocks so that their access to the optimal prey resources is limited. These individuals may already therefore
be under pressure to gain their required daily energy intake before the effects of any disturbance event are
taken into account;

* Timing/seasonality - birds may be more vulnerable at certain times e.g. pre- and postmigration, at the
end of the winter when food resources are lower;

« Weather - birds are more vulnerable during periods of severe cold weather or strong winds;

+ Site fidelity — some species are highly site faithful at site or within-site level and will therefore be affected
to a greater degree than species that range more widely;

* Predation and competition -~ a knock-on effect of disturbance is that waterbirds may move into areas
where they are subject to increased competition for prey resources, or increased predation — i.e. the
disturbance results in an indirect impact which is an increased predation risk.

Any activity that causes disturbance can lead to the displacement of waterbirds. The significance of the
impact that results from even a short-term displacement should not be underestimated. In terms of foraging
habitat, displacement from feeding opportunities not only reduces a bird's energy intake but also leads to
an increase in energy expenditure as a result of the energetic costs of flying to an alternative foraging area.
Displacement also has knock-on ecological effects such as increased competition (within and/or between
different species} for a common food source. In areas subject to heavy or on-going disturbance, waterbirds
may be disturbed so frequently that their displacement is equivalent to habitat loss. When disturbance
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effects reduce species fitness (reduced survival or reproductive success) consequences at population level
may resuit.

The Baldoyle Bat SAC conservation objectives documents contain a number of foraging and roost surveys
undertaken in 2012 and they are included in the conservation report for the site.

These surveys which are illustrated in figures 2-9 inclusive, deal with the most protected bird species on
the site for which the original SPA was designated. These surveys very clearly show that all the species
birds roost and forage predominantly in the same cross section area of Baldoyle SAC that the GDD projects
plans to Tunnel under and build the construction compounds either side of. Fig no. shows the location of
the construction compounds and the tunnel boring route through the SAC.

Page 12 of the NIS explains the tunnel construction and compounds’ operation as follows:

The microtunnelled section will require two proposed temporary construction compounds onshore, in the
open field immediately west of the R106 Coast Road (chainage 0,000m) (proposed temporary construction
compound no. 8} and in the grassed space (chainage 1,000m) adjacent to the public car park off the Golf
Links Road, immediately north of Portmamock Golf Club (proposed temporary construction compound ro.
10). At proposed temporary construction compounds no. 9 and no. 10, the drive/reception shafts will be
constructed, tunnelling equipment will be located and the tunnel materials will be stored temporarily. Waste
material from the tunnel will be removed and disposed of in accordance with waste management legislation.
Preliminary analysis estimates that microtunnelling will progress at a rate of approximately 60m per week
and that the tunnelling will take in the region of 12 months, which includes for sife mobilisation. On
completion of the construction works, proposed femporary construction compounds no. 9 and no. 10 will
be dismantled and the ground will be reinstated to its original condition. The proposed area for temporary
construction compounds no. 9 and no. 10 will require a plan area of approximate dimensions of 150m x
100m and will contain the following plant and facilities:

» Office area including car parking;
» Launch (Jacking) shaft with Jacking station;
» Tunnelling equipment including:
o Tunnel Boring Machine (TBM);
o Control unit;
o Hydraulic pump units,
o Generators;
o Bentonite mixing plant; and
o Waler separation plant;
 Storage area for jacking pipes, fuel, bentonite;
e Crane; and
» Excavalor.
Microtunnelling will operate on a continuous 24-hour/7-day basis for the duration of the tunnelling works.

Based on the roosting and forage locations in relation to the compounds and the tunnel route the potential risk of
disturbance is extremely likely. The oniy mitigation measure mentioned in the NIS in relation to the compounds is
to fence them off and create a visual shield.

The potential disturbances cause by the funnelling and placement of the compounds are listed below.

D1).

The boring machine will operate 24/ this means human activity 24 hours 7 days a week and seismic output
24hours 7 days a week for 12 months. This is significant activity leaving no recuperation time form
disturbance for the Birds.

Egg hatchings and fledgling are particularly vulnerable to seismic activities which may resuit in loss of eggs
or young, dispersicn from the nest site or rookery, and disruption of vital parent-offspring bonds.

The EU Commission tock Spain to court of its failure to protect protected bird species from constant
vibratory disturbance. The judgment was as follows:

“In the same Case, the Commission argues that the mining operations concerned are, by reason of the
noise and vibrations which they produce and which are felt within the ‘Alto Sii' SPA, likely significantly to
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D2).

D3).

D4).

disturb the capercaillie population protected by virtue of that SPA. “It is apparent from the documents before
the Court that, as the Advocate General has stated in point 88 of her Opinion, bearing in mind the relatively
short distances between various 27 areas critical for the capercaillie and the open-cast mines in question,
noise and vibrations caused by those operations are likely to be felt in those areas. It follows that those
nuisances are capable of causing disturbances likely significantly to affect the objectives of the said
directive, particularly the objectives of conserving the capercaillie”. “The Kingdom of Spain expresses
doubts in that regard by objecting that the decline in the populations of that species, including on the ‘Alto
Sit’ site, has also been observed outside the mining basin and is even more marked there, However, that
circumstance in itself does not prevent the said nuisances produced inside the SPA by the mining
operations in question from being capabie of having had significant impacts on that species, even if the
decline of that species may have been greater yet for populations relatively distant from those operations”.
“The documents before the Court show that the abandonment of the ‘Robledo El Chano’ breeding ground,
still occupied by the capercaillie in 1999, results from the operation of the ‘Fonfria’ open-cast mine as from
2001. That finding confirms that the operation of the mines in question, particularly the noises and vibrations
produced, is capable of causing significant disturbances for that species. The Commission also argues that
the open-cast mining operations contribute to isolating subpopulations of capercaillie by blocking
communication corridors linking those subpopulations with other populations. It refers the report of
December 2004 on the impact of mining operations on the Cantabrian capercaillie. “Since the Kingdom of
Spain does not produce evidence refuting the conclusions of that report, the scientific value of which is
undisputed, it must be held that the ‘Feixolin’, ‘Fonfria’ and ‘Ampliacién de Feixolin’ operations are capable
of producing a barrier effect likely to contribute to the fragmentation of the habitat of the capercaillie and
the isolation of certain sub-populations of that species. “By gllowing a situation which caused significant
disturbances in the 'Alto Sil' SPA to continue for at least fou( years; dom of Spain omitted to take,
in good time, the measures necessary to bring those distur| ance 16
can be accused of the failures to fulfil obligations under
they concern the ‘Ampliacion de Feixolin’ mine. (Case C

160) '

For security and Health and safety reasons the compoun wj{i?lpfed

disturbace to the SAC wildlife due to light pollution pagicular| y‘iE-Birds.lt has been evidencdd by some
studies that artificial light pallution leads to changes in bel dour of anima » 'ncqﬁ’éiﬁg birds. Thgse changes
can impact their reproductive health and potentially social interactions: ent study condugted on Great
Tits (Parus major) has found that light pollution alters the birds’ night time aéﬁoﬂymggajwere studied
across 8 sites which were either unlit (a control} or had white, green or red light poliution. From the data
collected, the results show that it was birds in areas with white light pollution that were the most affected.
In fact the birds at white light locations were up to twice as active as birds in the other locations. Night time
activity seemed to be limited to increased vigilance, being more alert and generally unsettied whilst perched.
Not only this, but blood samples taken from the birds in the study, showed that those which were having
higher activity during night time were more at risk of malaria infection. It is thought that increases in sleep
deprivation are causing an increase in stress levels in the birds. This in turn lowers immunity and so the
risk of infection is increased. Parent birds with malaria infection are less likely to fledge as many chicks due
to their lower body condition. Article featured eyes on environment source. Ouyang J. Q. et af (2017)
Restless roosts: light pollution affects behaviour, sleep and physiology in a free-living songbird. Global
Change Bialogy, doi: 10.1111/gcb.13756

Scientifically backed impacts consisting of changes in behaviours, additional stress resulting in lowered
immune systems and susceptibility to disease which impact on bird species numbers. It also allows
predators to easily locate roosting birds and their young which will be detrimental to the reproduction of the
species and directly contravene the conservations objectives regarding population numbers,

Generators; and noise disturbance. Individually there may be the possibility of mitigation of constant
generator noise but cumulatively with other disturbances this will also negatively impact local bird species.

Bentonite mixing plant: these are large structures and the operation of these structures are also loud. The
plant will have to be run 24/7 to provide a constant stream of bentonite slurry for the tunnel boring process.
ANY level of leaks of bentonite into the SAC would be result in loss of habitat and cannot really be mitigated,
as explained later in this submission,
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DS).

The Tunnel Boring Machine (TBM) will need to be retrieved once tunnelling is completed. This will involve
the use of a crane, which will have to be erected and disassembled, and will take 1 month according to the

NIS. Birds are notoriously nervous of objects moving above them and this will lead to disturbance from their
normal feeding and foraging sites.
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Figure 1. Location of micro-tunnelling construction compounds. °
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Figure 7. Light Bellied Brent Goose foraging and roosting survey
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Figure 8. Distribution of birdlife around the eastern construction compound.
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Figure 9. Distribution of birdlife around the western construction compound.
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5. Disturbance to protected Species via impacts on food sources.

There is virtually no assessment in the NIS or EIAR of how the construction or operational phase will impact
on the food sources of the protected bird and wildlife species within and adjacent to the SAC at Baldoyle
and Irelands Eye. With such a complex Ecosystem even slight changes will have knock on effects on the
predator / prey chain. However, in a project of this size those affect are immediate and long lasting. What
follows is just one example of a food source that will be impacted by this project. If the food sources decline,
then so will the population of the Birds and aquatic life contravening the conservation objectives and
therefore article 6.2 of the directive.

Sandeels:
Page 65 of the Environmental Impact Assessment Report: Volume 3 Part A of 8: refers to the loss of habitat
and significant negative impact on the sandeel population during construction phase.

“The area of the proposed outfall pipeline route (marine section) is considered a low intensily spawning
and nursery ground for sandeel, and whilst local populations may potentially be affected by habitat loss and
disturbance through sediment excavation and deposition during dredging and trenching activities (Ellis ef
al. 2010; 2012), this is likely to have a minimal impact to the wider Irish Sea population.” It goes on to say:

“Sandeel, as a generally sedenlary species, may be less able to avoid physical disturbance than others,
particularly after spawning when they reportedly remain in their burrows for approximately two months.
Their specific substrate requirements are very limiting to their distribution, hence the renowned patchiness.
They have been found o be adversely affected in areas with sediment containing >2% silt. Dredging and
temporary storage of dredged malerials on the seabed may cause smothering of sandeel habitat and could
poflentially affect the local substrate composition through disturbance of the seabed and potentiaﬂy
increasing suspended sediment concentrations. Overall, the sandeglaffeg)-roce
fo be low. Adult and juvenife sandeel are considered to be of medjum WN"’@E}"E{V A
and may be of regional importance in ferms of a prey source.” '

§ TIME

—__ BY
The sandeel is indeed of regional importance and although the sandeel itself is low vulneranil i5 2
staple food source for a wide range of seabirds, including pgffins, razofblTlsA villemots gnd
kittiwakes, who feed on shoals of sandeels. Three of these spegies are protected as part of the Irelghds

Eye SAC. Itis also an important food source for the Harbour Po olsE g0 Etg'gtecte:hqggne spec:e It is
an indirect effect that will cause significant negative impact to th pnpulatlon tren&”T’lhese species—afid if
taken in cumulation with other negative impacts as per Article
significant enough to prevent the granting of the application.

6. Disturbance of Harbour Porpoise:

The proposed project will have several negative significant impacts on the Harbour Porpoise, despite the
EIAR opinion to the contrary. As is indicated in Figure Eleven an illustration of the Harbour porpoise survey
as part of the EIAR, the Harbour porpoise is very active in the area, to such an extent that the Rockabill
SAC it is listed as a protected species. As has already been pointed out the porpoise will have a food
source affected by the dredging of the outfall pipe during construction, but it wilt also be greatly affected by
the piling and tunnelling aspect of the project. Although the EIS plays down the impact of vibration and
noise disturbance it dues admit it as an impact.

EIAR states: The noise created during construction has the potential to impact sensitive receplors within
the proposed oulfall pipeline route (marine section) construction corridor through injury from noise or
avoidance. Sensitive receplors include nursery fish species, pinnipeds (seals) and cetaceans, in particular
the harbour porpoise. The proposed outfall pipeline route (marine section) falls within the Rockabill to
Dalkey Island SAC;

It confirms further impacts: The duration of the Construction Phase could affect the seasonal migration of
imporiant marine species, including salmonids and the harbour porpoise, nursery fish species in the area
or the breeding season of seabirds nesting on ireland’s Eye SPA;

The EIAR concludes that the noise level of tunnelling will have no impact on the harbour porpoise however
it does not mention other impacts caused by dredging these negative impacts are backed by recent
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scientific research which confirmed that prolonged tunnelling and dredging displaces harbour Porpoises for
long periods, which is in contravention of the conservation interest for the Rockabiil SAC.

Sound exposure levels from such operations are thought to be well below that expected to cause injury to
a marine mammal. However, noise generated by dredging, from the physical presence of the dredger, and
possibly from the increased water turbidity in the area of operations have the potential to cause low level
disturbance such as masking or behavioural impacts such as displacement.

A review of the literature on the effects of dredging on marine mammals found that previous work in
Aberdeen Harbour showed a clear avoidance response by bottlenose dolphins to dredging activity in a
highly urbanised foraging patch (Pirotta et al. 2013). Given the level of vessel activity in the harbour, these
dolphins were expected to show a high level of tolerance towards disturbanfegt the site, but results showed
dolphins spending proportionally less time in the harbour as the intensity § dgifg.activity increased and
in one year with dolphins leaving the harbour completely for approximg dnBieks Yuting the dredge
works (Pirotta et al. 2013). f % O ) 2

Ap

Additionally, in this review, Todd et al. (2014) highlight that with respect to sounF ogr hﬁgmg actiVitigs, /
a marine mammals' response is likely to depend on types of dredg r.nggd. state fopg : tion, Toea sound /
propagation conditions, and the receiver characteristics with regard to ‘Eﬁ@ensitivily c@'ﬁndwi athecff
hearing. The authors go on to say that noise from dredging is usugtyhelow suspected injury thresholds g
PTS (exposure criteria from Southall et al., 2007); however, TTS cann euled ot t fgfine mammgls
are exposed to noise for prolonged periods [as highlighted in a study on effecis® 2

harbour porpoises; Kastelein et al. (2012)).

The final impact on the harbour porpoise will take effect during the operational phase. When the outfall pipe
is pumping secondary treated effluent into unusually shallow waters off Portmarnock beach, a popular
bathing spot. See Figure 10. which clearly illustrates how the depth of the area where the outfall pipe is
located, only just falls into the 15-10 metre bracket just before the outfall diffusion point. Most of the area is
in 5-10 metre depth and the remaining area is exposed during low tide.

Harbour porpoise are exceptionally susceptible to sewage pollution. According to research undertaken by
the Canadian Federal governments environmental section, marine contamination is a serious threat to
population levels;

“Contamination can occur in the form of marine debnis, anthropogenic biological poliutants {e.g. sewage
outflow) or via chemical contamination of habitat or prey. Harbour porpoise have been known to ingest
plastic debris, and in some cases, this has resulted in death (Baird and Hooker 2000).

Small cetaceans lack the melabolic capacily to degrade or excrete polfutanis and thus retain high
quantities in their systems (Tanabe ef al. 1988). These pollutanis may increase the risk of immune-
suppression (Hall et al. 2005}, and potentially reduce reproductive capabilities and neonate survival, The
historical and emerging effects of marine contamination from polluting activities on harbour porpoise
populations are uncertain, though given the likelihood of localized hotspots of contamination in harbour
porpoise habitat, this threat is rated at medium to high level of concern. Regulations and monitoring of
point sources of contamination can alleviale some concem for this threat; however, long-term chronic
exposure lo pollutants (both regulated and unreguliated) creales uncertainly regarding effects lo long-
term reproductive health of this population.

Biological poliution may occur in the form of nutrient-loading, hormones and antibiotic contamination
entering the marine environment via sewage oulflow, agricultural and other sources. Introduction of
foreign diseases info a popufation of highly social cetaceans may result in disease outbreaks leading to
population decline (Guimarés el al. 2007). As there is some suggestion that harbour porpoise may have
a polygynandrous mating system (Grier and Burk 1992), they may be vulnerable to outbreaks of highly
conlagious diseases. As occurrence of disease may be the result of natural pathogens in the environment,
or from anthropogenic nulrient-loading or introduction of foreign pafhogens, sources of biological
polfutants should be assessed and monitored lo effect adequate miligation of those anthropogenic
threals. Exposures fo contagions or other biological pollution may lead to negative synergistic effects with
other stresses.”

S. Joyce-Kemper submission ref PLO6F.301908 - Page 17 of 24



The above research indicates clear scientific proof that an increase in ?Iuen d}fg% iffjabitat waters
in particular that which is not treated to remove pathogens, would bgffatdfg main iffigh& pegulation
of the Harbour Porpoise in the marine environment surrounding the gutfall sité.*‘thj{pact‘afﬁqv :
8y
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Figure 10. Survey map indicating water depths.
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Figure 11. Survey activity of Harbour Porpoise

Impacts on Habitat.

Bentonite Pollution: The NIS lists a bentonite leak as being a likely significant effect “Possible deterioration
of water qualily of estuarine habitals due to pollution events or suspended sediment plumes during
construction of marine project elements including bentonite blowout or surface venting.”

NIS also States;

“6.2.1.3.3 Benlonite Release. The risk of a surface breakout by bentonite drilling fluid cannot be negated
completely due to variability in the underlying geclogy. Bentonite is used during the drilling operation to
lubricate during micro-tunnelling or TBM progress during consiruction and is pumped into the cuftings
annulus during operations at the ambient pressure at the rock face. A detailed geophysical survey has been
carried out along the proposed route in order to anticipate the risk of weak formations and possible faults
that may increase the risk of a bentonite breakout. However, should the TBM encounter voids within the
formation (such as a fissure or weathered area of rock), and then material can be forced to the surface
under pressure lo create a breakout. In the littoral and sub-litioral environments, the presence of bentonite
al the surface can have a notable impact on sediment turbidity and suspended load. This increase in
turbidity could result in increased siltation and the smothering of sediments and organisms accompanied
by a reduction in the light available to the seabed for pholosynthesis.”
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The next section of the NIS also confirms the potential for habitat loss.

“6.4.1.1 Assessment Section 6.2.1.3 describes the Likely Significant Effects arising from benlonite release
and surface venting (air breakout} on water quality. Whilst both would affect water quality, there remains a
small polential for habitat loss to occur through damage or disruption to the saltmarsh vegelation or
benthos.”

The mitigation measures in the case of a breakout according to the NIS are as follows:

“The control and management of pressures during the micro tunnelling processes is undertaken to prevent
air and bentonite breakouts. However, in the unlikely event of a bentonite breakout occurring, which resuits
in a saftmarsh area high up on the foreshore being covered, infervention will be required, Intervention will
involve washing the vegetation using a seawater pump and spray. Typically, this would be carried out
during a high water period where washings can disperse out of the estuary naturally. Sites will only be
accessed by foot 32102902/NIS 121 (without the use of plant). Should bentonite breakout in a saftmarsh
area lower down on the shoreline in areas routinely covered by seawaler, this will be leff to disperse
naturally over the tidal cycle. *

The mitigation measures outlines above cannot really be consliered thitigation. Once a spill occurs the
damage is immediate and there is no time to mitigate. Bentonife althtidgR ink and create a
sediment layer over the estuary (mudflats/ saltmarsh etc) and gmtiser and kill ﬁvﬁ!@] :
avoid the spill (as happened in the Marys River in Corvallis, Oregan, TSA-when dﬁ;ng f
pipeline. It took two weeks to clean up). This would include gfaller fish a? cg inverte :
possible to immediately clear the breakout to prevent the lbss of aqu |Ifé{ ftn m tdmerely
involve trying to clear/ collect the bentonite which in itself whuld: lihguf- nificant di nce to pl ant, bird
and animal life in the estuary in addition to a depletion pfdood sou %Nel the appllca gt or the

.

Eutrophication impacts on the Estuarine system

As the proposed secondary treatment will not remove nutrients and phosphates there is a very real danger
of Eutrophication in the areas of the WWTF outfall pipe which will again catastrophically affect the delicate
ecosystem. The EIAR states that if the outfall pipe was west of Ireland eye, there would be unacceptable
impact on Baldoyle SAC based on tidal modelling (Figure 12). It goes on to say that for that reason an
outfall site, east of irelands Eye was chosen. HOWEVER, it does not detail the impact of effluent flowing
from this point will have on the SAC it merely implies that it will be less of than the western site.
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Tide gnd Cyrent Palleimns

Modelling of the discharge from the proposed long sea outfall discharge point predicis an imperceptible impact an
the receiving waters from the proposed operation of the propased outfall pipeline route {marines section) discharge
point.

Phase 1 modelling also indicated that outfall locations west of lreland's Eye in the southern outfall study area would
have unacceptable levels of impact on environmentally sensilive areas in the study area such as Baldoyle Bay
SACISPA, Sutton/Burrow Beach, Velvel Strand. Malahide Estuary, Malahide Beach, and Ireland's Eye SPA Reler
to Diagram 5-2 for example of extent of predicted impacts.

Examinalion of lide and current pattems in this area as predicled by the Froposed Project mode! and information
supplied by Howth Yacht Club suggest that there is potential for material discharged west of lretand's Eye to remain
circulating within the area west of Ireland's Eye rather than disperse in to the broader body of the Irish Sea. Nutnents

Environmental Impact Assessment Report: Volume 2 Part If\\,
Aof6 JACOBS

& 4L /

in a treated wastewaler discharging west of Ireland's Eye could therefore accumgiiate within Balqb»e Bay Estu 4

leading o atgal blooms and eutrophication 197 f
L Darg, G 201g ~

rging wesl%'s Eye lo |
esult o &"E’EPQ y

Ultraviolet treatment would also have to be provided to lreated waslewaler
protect the bathing walers atl Porimarnock (Velvet) Strand from microbial contaminal
cumrent patterns

For those reasons, a discharge point east of Iretand's eye is the preferred opticn

Figure 12. EIAR Excerpt -Unacceptable impacts on Baldoyle bay SAC from effluent

The fact that there will be a substantial increase in nutrients and phosphorus in this area where there was
previously none would by way of deductive reasoning, impiy that there will be an impact from eutrophication.
At low tide there is a very real chance that effluent will drain back into the estuary when the htide comes in
particularly in light of the channel that leads from the sea to the estuary.(see Figure 13.

Figure 13. Baldoyle SAC
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10.

One indirect impact that couldprove catastrophic to the salt marshes in Baldoyle estuary SAC involves the
species Hediste Divericolor. Scientific research in three estuaries in south east England supported the
hypothesis that nutrient enrichment promotes surface deposit feeding, over suspension feeding and
predation. Deposit feeding damages the saltmarshes resulting in loss of that protected habitat type. As
Hediste Divericolor are a prominent food source in Baldoyle SAC this is a very real prospect if the project
goes ahead.

At sewage-polluted sites in three estuaries in SE England Hediste mainly consumed microphytobenthos,
sediment organic matter and filamentous macroalgae Ulva spp. At cleaner sites Hediste relied more on
suspension feeding and consumption of Spartina anglica. There were no consistent differences in Hediste
densities between the poliuted and cleaner sites, probably because of increased densities at the cleaner
sites too, facilitated by the planting of Spartina and nitrogen enrichment there too, including from agricultural
run-off. Increased nutrient enrichment and the artificial availability of Spartina have probably increased
densities of, and deposit-feeding by, Hediste in the past half-century and contributed indirectly to saltmarsh
losses, since deposit-feeding by Hediste has been implicated in recent saltmarsh erosion in SE England
M. J. R. Aberson, Stefan George Bolam, Rob G. Hughes

Release of Raw Sewage.

the’%ﬁé 3) alage, nowhere does it
rgﬁr‘iewage &Dgﬂ od,risk modelling

it is ve?y-angarent t
do not swi noi'ﬁes when raw

Even though the EIAR and NIS state there will be no impacts fr
discuss the impact on the SACs in the event of a major release
indicate a 1 in 100 year event however due to climate chan
become much more frequent. Portmarnock alone has had 4-
released due to heavy rain and pump failure. It would be i 5sible for righ r to ntee t

sewage will never be released from this development into t rec ”ng.}tqters und '

and Ireland Eye SAC. As the applicant cannot guarantee -there will-he no release of raw sewBge the
competent authority have to base their assessment of this ion o tﬁb.;g;esumpuon that this
significant major negative impact will happen. Due to the size of this 1e volume.qf raw sgh
would be released in the event of failure of machinery or a rainfall eve

damage and subsequent loss of habitat and species to Baldoyle SAC and Ireland Eye J

Article 6.3 of the Habitats Directive - Cumulative Impacts.
There is substantial case law on Cumulative impacts. The most important of which being the following.

“Such an assessment therefore implies that all the aspects of the plan or project which can, either
individually or in combination with other plans or projects, affect those (conservation) objectives must be
identified in the light of the best scientific knowledge in the field. Those objectives may, as is clear from
Articles 3 and 4 of the Habitals Directive, in particular Arficle 4(4), be established on the basis, infer alia, of
the importance of the siles for the maintenance or resforation at a favourable conservation status of a
natural habilat type in Annex [ to that directive or a species in Annex Il therefo and for the coherence of
Natura 2000, and of the threats of degradation or destruction to which they are exposed.” “As regards the
conditions under which a particular activity may be authorised, it lies with the competent national authorities,
in the light of the conclusions of the assessment of the implications of a plan or project for the site
concemed, to approve the plan or project only after having made sure that it will not adversely affect the
integrity of that site. It is therefore apparent that the plan or project in question may be granted authorisation
only on the condition that the competent national authorities are convinced that it will not adversely affect
the integrity of the site concerned. Where doubt remains as to the absence of adverse effects on the
integrity of the site linked to the plan or project being considered, the competent authority will have
to refuse authorisation.” 38 “In this respect, it is clear that the authorisation criterion laid down in the
second sentence of Article 6(3) infegrates the precautionary principle (see Case C-157/96 National
Farmers' Union and Others {1998] ECR I- 2211, paragraph 63) and makes it possible effectively to prevent
adverse effects on the integrity of protected sites as the result of the plans or projects being considered. A
less stringent authorisation criterion than that in question could not as effectively ensure the fulfiment of
the objective of site protection intended under that provision.” “Therefore, pursuant to Article 6(3), the
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competent national authorities, taking account of the conclusions of the appropriate assessment of the
given project for the site concerned, in the light of the site's conservation objectives, are fo authorise such
activity only if they have made certain that it will not adversely affect the integrily of that site. That is the
case where no reasonable scientific doubt remains as fo the absence of such effects (see, by analogy,
Case C-236/01 Monsanto Agricoltura Halia and Others [2003] ECR 1-8105, paragraphs 106 and 113)." “It
can be concluded that under Article 6(3) of the Habitats Directive, an appropriate assessment of the
implications for the site concerned of the plan or project implies that, prior to its approval, all the aspects of
the plan or project which can, by themselves or in combination with other plans or projects, affect the site's
conservation objectives must be identified in the light of the best scientific knowledge in the field. The
compelent national authorities, faking account of the appropriate assessment of the implications of
mechanical cockle fishing for the site concemed in the light of the site’s conservation objectives, are to
authorise such an activity only if they have made certain that it will not adversely affect the integrity of that
site. That is the case where no reasonable scientific doubt remains as fo the absence of such effects. (Case
C-127/02 Waddenvereniging and Vogelbeschermingsvereniging, paragraphs 52 - 61)

The applicant's assessment of cumulative impacts and mitigation for same is poor. In many cases the same
text is cut and pasted over and over rather than individualised assessment being made.

The list also fails to mention the following:

- upcoming Airport Noise Regulation Bill, which would remove current restrictions on the number on night
flights in and out of Dublin airport on the existing and proposed second runway. At present night flights
over the Baldoyle SAC are severely restricted, once they are removed it will cause considerable
disturbance to the roosting bird population.

- The increase in the number of individual outfall pipes releasing suré@é@m 9_.3 & Tayne.and Sluice
rivers from current and proposed resudentlal develo EHEE These surf e ]

lead to habltat degradation and loss at Baldoyle SAC.

- The Natura Impact statement for Dublin city Developmen{ pl e plan
will have an impact on Baldoyle SAC. It lists the impact ak: o, i
Urban development and Recreational pressure in the norlli eas Bain-camflination
with other plans and projects may result in adverse impacis on the integri Sit | Taking
account of the proximity of the proposed plan to the qualifying interests of the site, there is thesbotential
for significant effects arising from the policies and objectives associated with the proposed plan.

11. Article 6.4 of the Habitats Directive:

“If, in spile of a negative assessment of the implications for the site and in the absence of alternalive
solutions, a plan or project must nevertheless be carried out for imperative reasons of overriding public
interest, including those of a social or economic nature, the Member State shall lake all compensatory
measures necessary {0 ensure that the overall coherence of Natura 2000 is protected. It shall inform the
Commission of the compensatory measures adopled. Where the site concerned hosts a priority natural
habitat type and/or a priority species, the only considerations which may be raised are those relating to
human health or public safety, to beneficial consequences of primary importance for the environment or,
further to an opinion from the Commission, o other imperative reasons of overriding public interest.”

| would like to point out finally that this application can not be granted under article 6.4 of the Habitats
directive as there are alternative solutions. This preferred site was chosen from 3 based on economic
grounds. The phase 4 report on preferred site selection states:

“The ASA Phase 4 process has determined that it is technically feasible to construct all three site
options. However, it was identified that all site options have, to varying degrees, ‘less favourable'
classification under the range of Environmental, Technical and Cost criteria considered.”

It further states that;
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“The landfall area of the northern oulfall location is considered to have less ecological sensitivity in
comparison o the landfall area of southern outfall location.”  And

“Under Cost crileria preliminary cost eslimates indicate that the substantially lowest and therefore ‘more
favourable’ cost is associated with the Clonshagh site option.”

In light of the alternatives of two other preferred site options article 6.4 cannot be applied to this
application. Below is an additional judgment which re-enforces this opinion.

The absence of alternatives must be demonstrated Findings of the Court: “Article 6(4) of the Habitats
Directive provides that, if, in spite of a negative assessment carried out pursuant to the first sentence
of Article 6(3} and in the absence of alternative solutions, a plan or project must nevertheless be carried
out for imperative reasons of overriding public interest, the Member State is to take all compensatory
measures necessary to ensure that the overall coherence of Natura 2000 is protected. That provision,
which permits a plan or project which has given rise io a negative assessment under the first sentence
of Article 6(3) lo be implemented on certain conditions, must, as a derogation from the criterion for
authorisation laid down in the second sentence of Article 6(3), be interpreted strictly. 56 “Thus, the
implementation of a plan or project under Article 6(4) is, infer alia, subject to the condition that the
absence of alternative solutions be demonstrated. In the present case, it is common ground that the
Portuguese authorities examined and rejected a number of solutions whose routes bypassed the
settlements surrounding the Castro Verde SPA but crossing the western side of it”. “On the other hand,
it is not apparent from the file that those authorities examined solutions falling outside that SPA and to
the west of the settlements, aithough, on the basis of information supplied by the Commission, it cannot
be ruled out immediately that such solutions were capable of amounting to alternative solutions within
the meaning of Article 6(4), even if they were, as asserted by the Portuguese Republic, liable to present
certain difficulties. Accordingly, by failing to examine that type of solution, the Ponuguese authorities

did not demonstrate the absence of alternative solutions within the meanin " (Case
C-239/04 Commission v Portugal, paragraphs 25 - 39,
is. gal, paragrap ) AN BORD PLEANALA
T‘ME_———-'_"‘ BY —— ki
Summary: 17 AUG 2018
The individual potential significant impacts listed in thls submission would be enough to Withhold
authorisation of the application under Article 6 of the habitats DII’EEEVE but in-ecembinati h each

other and other projects it is a certainty that the projed wolld” gdversely"" ffect tﬁe integrity of the
Baldoyle Bay SAC and SPA , Irelands Eye SAC and SPA apd W&S ' :

Going forward it is imperative that Ireland Competent Authority take the responsibility of applying the

legislation of the Habitats directive at planning stage and do not redirect responsibility for enforcing the
legislation to the Irish or European Courts.
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